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PREFACE 

While this little pamphlet has been prepared with a view to its 
general usefulness to students preparing for the New York State 
Bar Examinations, I feel that a word of explanation as to its pri- 
mary purpose is necessary. 

The first part, which is a brief and concise summary, or, rather, 
classification, of the law of evidence in the State of New York, was 
prepared by me for use in connection with the Bar Examination quiz 
classes which I conduct from time to time for the New York Bar 
Examinations. For this reason it is but a skeleton of the various 
rules of evidence, and is intended only as an aid to the student, so 
that he may properly classify the rules of evidence, and in a sense 
visualize the extent of the field to be covered. Citations have been 
added only in those cases where the subject is fully reviewed by some 
leading authority or where some recent modification of the law has 
been made. 

The tendency of the Bar examiners in this State to obtain a great 
deal of the material for their examinations from decisions appearing 
for the most part in the Advance Sheets and in recently published 
volumes of the official reports, has made it worth while to prepare in 
question and answer form a large number of very interesting recent 
cases, which may profitably be used not only in preparation for the 
Bar examinations, but also as an independent means of keeping up 
with the law. 

H. R. M. 
New York City, March 26, 1914. 
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PART I 
Summary of the Law of Evidence in the State op New York 



General Rules 

1. Judicial Notice (a) Laws of N. Y. ; not foreign laws ; law of 

nations 

(b) General custom — banks, etc. 

(c) General knowledge— not width of sidewalk 

(d) Seals — ^notary — ^not foreign 

2. Burden of proof (a) civil 

(b) criminal — defences 

(c) presumptions ( i) legitimacy 

( ii) death after 7 years 
(iii) innocence (In re Jacobs' 
Will 137 N. Y. Supp. 

155) 
(iv) sanity ^ 
( v) Res Ipsa i|pquitur (Hus' 

Cher v. N. Y. & Q, E. 

L. & P. Co. 158 App. 

Div. 422) 

II 

Relevancy 

1. Facts in issue. 

2. Facts relative to the issue unless of too little probative force, (a) 
Affirmative and negative facts, (b) Repairing bridge or machine, (c) 
insanity, (d) Insurance. 

3. Res Gestae (Svendsen v. McWilliams 157 App. Div. 474). 

4. Acts of conspirators — ^must be act from beginning to end of 
conspiracy. 

5. General custom — ^must be reasonable, definite, certain and general. 

6. To establish an heirship. 

7. Motive (criminal). 

8. Preparation (criminal). . 

9. Subsequent acts. 

10. Explanatory statements. 

11. Statements accompanjring acts (complaint in rape). 

12. Statements or absence of statements tending to prove or dis- 
prove a denial. 

13. Statements not in themselves relevant, but which lead up to 



or explain relevant facts. (Anonymous letter — ^Def. at place named). 
14. Similar but unconnected facts, admissable only when in : 

(a) CiTnl Cases, to prove 

( i) intention 

( ii) good or bad faith 

(iii) system 

(iv) course of business 

(b) Criminal Cases, to prov€ 

( i) motive (People v. Molineux 168 N. Y. 264) 

( ii) intent (People v. Jacobs 158 App. Div. 293) 

(iii) absence of mistake or accident 

(iv) common scheme or plan (People v. Neff 191 N. Y. 

210) 
(v) identity 

III 
Exceptions to the Hearsay Rule 
As a rule inadmissible. 
Is admissible if of 

1. The words alleged to be libellous in libel and slander. 

2. Admissions 

(a) May be made by 

(i) The party himself 

(2) His agent 

(3) The person to whom he refers 

(4) Grantor of real estate before sale; same as to per- 
sonal property except where transferred to innocent 
purchaser for value— cf. where part of transaction 

of sale, when admissible as part of res gestae, 

(b) May admit by 

(i) Words 

(2) Conduct 

(3) Tender — offer of settlement no admission (Manhattan 

T, & B. Co, v. White Co, 78 Misc. 401) 

(4) Silence when there is a duty to speak (Schilling v. 

Union Ry, Co, yy App. Div. 74) 

(c) Admission of executors, administrators, trustees and obligors 

on a promissory note do not bind their co-executors, co- 
administrators, etc., in N. Y. 

3. Confessions (which must be voluntary )• 

(a) All confessions are voluntary unless procured by 

(i) Mob violence or threat of immediate or future vio- 
lence; made by the person in whose charge the 
prisoner is 
(2) Promise of gain; concerning this particular charge 
against the prisoner; made by a person in authority 
(People V. Randazzio 194 N. Y. 147) 



(b) A confession made by one conspirator to be good against 
a co-conspirator must be 
(i) Made in his presence or 

(2) Substantially repeated to him or in his presence by the 
confessor 
4 Dying Declarations 

(a) Declarant must be dead 

(b) Only in criminal prosecution for homicide 

(c) Victim must be 

(i) In imminent danger of death and 
(2) Without hope of recovery 

5. Declarations against interest 

(a) Declarant must be dead 

(b) Must be against pecuniary interest 

(i) Book entries if partly against and partly for his in- 
terest are admissible in to to. 

6. Declarations in regular course of business or professional duty 

(a) Declarant must be dead 

(b) Entry must be made in regular course of business at regu- 

lar time, in regular book, etc. {Leask y. Hoagland 
205 N. Y. 171). 

7. Shop Book Rule (Vosburgh v. Thayer 12 Johns. 461) 

(i) Party must have no clerk 

(2) Must be regular books of account 

(3) Dealings between the parties must have resulted in 

more than one item. 

(4) These books must have been used by other persons and 

found to be correct 

(5) At least one delivery of merchandise must have been 

made. 

(6) This rule does not apply to financial transactions or 

any other than sales of merchandise. 

8. Declarations of Testators as to contents of their wills 

(a) Declarant must of course be dead 

(b) Relevant only where 

(i) Genuineness of will is in question 
(2) Questions as to which of two or more documents is 
testator's will 

(c) Declarations relevant only after having shown 

(i) Will was in existence at testator's death 
or (2) Will was accidentally or fraudulently destroyed dur- 
ing life of testator and without his knowledge 
(Code Sec. 1865) 

9. Declarations as to pedigree 

(a) Declarant must be dead 

(b) Declarant must be a blood relative of the person whose 

pedigree is in issue (Aalholm v. People 157 App. Div. 618) 
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(i) In N. Y. however husband and wife may be decla- 
rants as to the pedigree of each other. 

(c) Pedigree must be directly in issue. 

(d) Declarations must have been made before the controversy 

arose. 

(e) As to questions of birth, age, and death only, declarations 

are admissible if made by 
(i) A person now dead 

(2) Who was in a particular position to know although 
not a relative (doctors, nurses, etc.) 

10. Declarations as to Public or General rights 

(a) Declarant must be dead, 

(b) Declarant must have his knowledge as a member of the 

public. 

(c) Right must be public and general (not private or local). 

11. Declarations made in former trials 

(a) Declarant (witness) must be dead, insane or out of state 

if a non-resident. 

(b) Controversy must be between same parties. 

(c) Controversy must be concerning same subject matter. 

(d) Must have been opportunity for cross-examination on former 

trial. 

12. Declarations bearing upon the Physical or Mental Condition of 

the Declarant or upon his Intention 

> 

(a) Physical condition: 

(i) Involuntary cries — ad. 

(2) Description of location of pain — ^ad. when made to 

physician 

(3) Declarations of past pain — ^inad. 

(4) Declaration of circtunstances — inad. 

(b) Intention 

Admissible if prior but not subsequent; contemporary al- 
ways admissible. 
N.-Y. rejects prior statements as to wills. 

IV 
OPINION EVIDENCE 
Generally inadmissible. 
Is admissible if 

(i) Expert evidence (concerning art, science, handwriting, or 
any other matter requiring special knowledge). 

(a) Expert must be qualified by showing grounds for his 

special knowledge 

(b) Can be asked only hypothetical questions 

(c) May be cross-examined as to 

(i) His testimony 

(2) His grounds of belief 
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(3) Any collateral matters tending to impeach him 
(the same as any other witness). 
(2) Non-expert may give his opinion as to 

(a) A matter of general or conmion knowledge (did you think 

the men were fighting?) 

(b) Sanity of testator at the time of subscribing the will, if he 

is a subscribing witness to it 

(c) Particular acts of the testator and his opinion as to whether 

each of those particular acts was or was not rational, if 
he was a friend, etc., of the testator (even though not an 
expert nor a subscribing witness to the will) ; but may not 
give his opinion as to whether or not the testator was 
rational even though based upon those acts. 

(d) Existence or non-existence of common law marriage con- 

sumated previous to Jan. i, 1902. 

V 
EVIDENCE OF CHARACTER 

Generally inadmissible. 
Is admissible 

1. IN CIVIL CASES 

a. When by the pleadings character is specifically put in issue, 

i.e., is the gist of the action (slander, libel, etc.) 

b. When in a libel or slander case it is specifically pleaded as a 

justification (whole or partial) to reduce damages. (This 
cannot be done by a general denial in the answer.) 

2. IN CRIMINAL CASES 

a. On part of prosecution only 

(i) When defendant has put in evidence of good character 
(2) When defendant goes on the stand in his own behalf 

— for the purpose of discrediting or impeaching 

him (same as any other witness). 

b. On part of defendant only 

(i) Evidence of bad character of decedent may be given 

to uphold a defence of "self defence." 
(2) Evidence of defendant's good character. 

' VI 

PROOF 
I. Primary and Secondary Evidence 

(a) Examples : ( i) telegrams — ^as between sender and company. 

as between sender and receiver, 
(ii) letter press or photographs — ^secondary. 

(b) Where attestation necessary 

Signature may be proved if witness dead, insane or out 
of state. Code Sec. 2620. 



(c) Secondary proof may be made 

( i) by certified, exemplified, etc., copies, 
( ii) by ordinary copies 
(iii) by parol. 

(d) When secondary evidence admissible 

(i) When document is shown or appears to be in pos- 
session of adverse party, and a notice to produce 
has been served. This notice is not necessary when: 
( i) paper is a notice 

( ii) action on assumption that def . has paper, 
(iii) paper has been taken by adv. party from per- 
son subponeed to produce it. 
(iv) party or agent has it in court. 

(2) When document is shown to be in possession of per- 

son not bound to produce and subpoena duces tecum 
has been served. (Evidence will incriminate him, 
for example). 

(3) When the original has been lost or destroyed and 

cannot be found after diligent esarch. 

(4) Originals cannot conveniently be brought into court — 

tombstone, etc. 

(5) Original in foreign country — exemplified copy. 

(6) Public document which cannot be removed from th* 

archives— certified copy. 

(7) Statute where legislature has provided for copies — 

Bender's Statutes. 

(8) Where party has been deprived of original by fraud. 

(9) Instruments cannot be conveniently examined m court 

books of account. 
Special Rules 

( i) Where party has wilfully destroyed primary evidence in 

no case can he introduce secondary evidence. 
( ii) Where party refuses to produce on notice he is precluded 

from putting in evidence later, 
(iii) Where A calls for production and inspects he is not bound 
to place it in evidence. Carradine- v. Hotchkiss 120 N. Y. 
608; Smith V. Rentz 131 N. Y. 169). 
2. Parol evidence is not generally admissible to vary the terms of a 
yaild instrument. 
There are the following exceptions : 

(i) In equity attacking the essence of the instrument as void 

for duress, etc., at its inception. 
(2) The existence of any separate oral agreement, as to any 
matters as to which the document is silent, if from the cir- 
cumstances the court infers that the parties did not intend 
the document to be a complete and final statement of 
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the whole transaction between them (Lovell v. Alton 82 
Misc. 431). 

(3) That some condition precedent attached to and was to be 

performed before the instrument was to become operative. 
There are three exceptions 

( i) deed to real estate 
( ii) lease of real estate 

(iii) instrument under seal, i.e., articles of appren- 
ticeship, not a release (Stribel v. Grosherg 
202 N. Y. 266). 

(4) The existence of a distinct subsequent oral agreement to 

rescind or modify the contract provided such contract is 
not void under the Statute of Frauds. Waivers and ex- 
tensions an exception to this. 

(5) Any general custom or trade may be read into the contract 

unless the express terms of the contract rule it out. 
3. Competency of Witnesses- 

(i) Interest does not disqualify, except against representative 
of a decedent (Code Sec. 829) and this disqualification is 
removed when: 

( i) executor is examined in his own behalf 
(ii) testimony of testator is read from a former trial. 

(2) Infancy per se not a disqualification, it is within discretion 

of court to certain degree. 

(3) Insanity, drunkenness and infancy do not disqualify, they 

merely bear upon credibility (Code Sec. 382). 

(4) Marriage per se not a disqualification, except as to acts of 

adultery. Same as to confidential communications which 
are incompetent unless other party to marriage consents 
(Code Sec. 831). 

Note as to crim. con. wife competent for def, only, but 
privilege in pltf. still remains. 

(5) Priest is disqualified as to confession, unless waived by 

person making confession (Code Sec 833). 

(6) Physicians and nurses (registered) are disqualified as to 

confidential communications, unless 

( i) patient is child under 16 and a crime is involved as 

information 
(ii) Waiver by patient (Code Sec. 634). 

(7) Attorneys are disqualified as to communications with clients 

unless waived by client (Code Sec. 835; see Wallace v. 
Wallace 158 App. Div. 273, 278). 
A waiver under (5), (6) or (7) may only be made: 
( i) in open court, or 

(ii) by a stipulation by the attorneys before the trial (Peo- 
pie V. Bloom 193 N. Y. i). 



(8) A judge sitting at the cause either alone or with other 

judges is incompetent. 

(9) An attorney is not incompetent to testify in the cause for 

which he is attorney. 

(10) Those in possession of information of affairs of state 

cannot be compelled to testify. 

(11) Witness cannot be compelled to incriminate himself. 
4. Examination of Witnesses 

(i) Direct examination: 

( i) is restricted to the issues raised by the pleadings 

(ii) leading questions generally not allowed. 
(2) Cross examination: 

( i) restricted to matters brought out on direct as to others 
examiner makes witness his own, and as to latter sub- 
ject to rules of direct. If any part of a transaction 
is brought out, however, the cross-examiner may de- 
velop it all. 

( ii) leading questions may be asked 

(iii) may always inpeach witness, subject to following 
rules : 

(a) on the cross-examination itself direct questions may be 

asked concerning: (i) credibility; (ii) character, and wide 
range is allowed. (Examples : Stokes v. People 53 N. Y. 
164; Brink v. Stratton 176 N. Y. 150.) This rule applies 
also to a party as a witness. 

(b) as to the questions mentioned above, i.e., in (a) the exam- 

iner is bound by the answer of the witness, that is : (i) he 

cannot press the question further, and (ii) he cannot call 

other witnesses to contradict. But in four instances he is 

not bound 

(w) as to any of the facts in issue he may directly con- 
tradict any witness who is hostile. 

(x) even though the witness says he has not been con- 
victed of a misdemeanor or a felony proof of the 
conviction is admissible by the record. 

( y) as to matters of bias, favor, hostility or prejudice he 
may contradict. For ex. "Did you ever threaten 
revenge against A? No." X may be called to 
contradict. 

( z) As to previous inconsistent statements 

( i) need only be relevant to the issue 
( ii) foundation must be laid if contradicting wit- 
ness to be used, 
(iii) may contradict even if witness only says ht 
does not recollect. 
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special Rules 

(i) One cannot cross-examine his own witness, (Brayman v. 
Grant 130 App. Div. 272) ; qualified exceptions 

(a) facts in issue 

(b) hostile witness, may lead him, etc. (Power v. Brooklyn 

H. R. Co, 157 App. Div. 400) 

(c) surprise, may refresh recollection by inconsistent 

statements, etc. 

(2) Bound by rules of direct examination as to new matter 

brought out on cross-examination (Kay v. Metropolitan 
St. R. Co. 163 N. Y. 447). 

(3) Impeaching witness must testify as to general reputation 
and then may say he would not believe X under oath. 

Where witness a necessary one, rules of cross-examination of own 
witness do not apply — for ex. witness to will. 
There are two ways of sustaining an impeached witness : 

(i) By evidence of good character which is only admissible when : 

(a) Evidence of his bad reputation has been given 

(b) prior inconsistent statements have been proved. 

(ii) By prior declarations to same effect as present testimony. 
This is only admissable when there is some present in- 
terest or bias which did not exist when declaration was 
made. 

Sexual Off erases: 

(i) Rape (a) bad reputation of woman admissible. 

(b) cross-examination: (i) may be asked if she had 

connection with other men and examiner is bound 
by answer; (ii) same as to connection with defen- 
dant but not bound by answer. 

(c) specific acts with others than defendant (admissi- 

bility doubtful; cf. Woods v. People 55 N. Y. 515). 
(2) Indecent assault and seduction 
(a) and (b) as above and as to (c) admissible. 
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PART II 

QUESTIONS AND ANSWERS FOR BAR EXAMINATIONS 
PREPARED FROM LEADING RECENT CASES 



Questions 
PLEADING AND PRACTICE 

1. Power to review on appeal without exception 

X commenced an action against Y based upon allegations that Z 
as agent of X entered into a contract with Y which was broken by 
the latter. On the trial the agency of Z was one of the issues of fact 
presented by the pleadings, but through inadvertence X offered no 
evidence on the point. At the close of the defendant's case X moved 
that the issues be submitted to the jury for a general verdict, and Y's 
counsel took no exception. Y now appeals to the Appellate Division 
from the judgment rendered on the verdict of the jury in X*s favor 
and also from the denial by the court of his motion for a new trial. 
Can Y raise the question that as there was no evidence of the agency 
the case should not have been submitted to. the jury? 

2. Jurisdiction of County Court — Counterclaim 

A brings suit in the county court of Kings County, alleging damages 
in the sum of $i,8oo. B, the defendant, sets forth a counterclaim for 
damages in the sum of $8,000. A demurs to the counterclaim on the 
ground that the court has no jurisdiction. What should be the result, 
and why? 

3. Jurisdiction of City Court — Demurrer 

In an action brought in the City Court, New York City, by X against 
Y, the complaint demanded damages in the sum of $5,000. To this 
complaint Y demurs on the ground of the lack of jurisdiction of the 
City Court. What should be the ruling of the court? 

4. Inconsistency in Verdict 

P, having been injured by an automobile driven by A, who at the 
time was acting in the employ of the X Company, brought an action 
against A and the X Company jointly. The court instructed the jury 
that if they were satisfied of the negligence of A they should find a 
verdict against both A and the X Company. The jury having brought 
in a verdict in favor of P against the X Company and in favor of A 
against P, X moved for a new trial. Should the motion be granted? 

5. Service of Process — Privilege 

A, a non-resident, voluntarily came into the State to plead to an 
indictment in the Federal court. The United States District Attorney 
served him with a subpoena to appear on October 4th, which he did, 
and he was requested to again appear on October nth. When he 
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came within the State on October nth he was served with a summons 
in an action against him in the New York Supreme Court. He now 
consults you as to his rights in the premises. What would you advise, 
and why? 

6. Challenges of Jurors 

A brought suit against X, Y, and Z for damages for fraudulent rep- 
resentations in selling corporate stock, alleging that the defendants 
had conspired to defraud him. On the trial the question arose as to 
how many peremptory challenges of jurors the defendants were entitled 
to. How should the court rule? 

7. Action for Penalty 

A brought an action against B to recover a penalty for a violation 
of the Agricultural Law. On the trial a verdict was rendered for the 
plaintiff A On appeal, however, a new trial was ordered because of 
certain errors in the admission of evidence. The day before the 
second trial A died and his administrator was substituted. Before 
any evidence was taken B moved for judgment. What should be the 
result? 

EVIDENCE 

8. Declarations in regular course of business 

A was an old man who owned considerable property and employed 
one X to act as his secretary. In this capacity X drew up all the checks, 
made all the entries on the stubs and received money for A, who 
directed all these transactions himself, only leaving the clerical work for 
X. After A's death his executors brought action against H, claiming 
that the testator had loaned H several sums of money. X died before 
the trial. The executors now seek to prove the loans to H by means of 
stubs in A's check book, the entries on the stubs being in X's hand- 
writing. Are the stubs admissible for this purpose, or for any other 
purpose, and why? 

9. Declarations as to pedigree 

F died intestate and without known heirs or next of kin, and A, 
claiming to be entitled to F's property, asserts that he is F's half 
brother. To establish this fact A testifies that his father died when he 
was about two years old and he now seeks to testify concerning a 
declaration made to him by his mother to the effect that his father's 
name was Sargeant John and that he had a half brother named F. 
No other testimony has been given. Should the declaration be allowed? 

10. Discrediting hostile witness 

X, having been severely injured in an accident in which his leg 
was run over by a trolley car under the management of the Y company, 
on the trial of the action brought by X, Y called A, who was the motor- 
man of the car at the time of the occurrence. When asked to explain 
how the matter happened, A stated that he had seen the conductor 
shove X off the car and under the wheels. Thereupon counsel for the 
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Y company offered in evidence a report signed by A at the time of the 
accident, giving a radically different description of it. How should 
the court rule? 

11. Privileged communications — Waiver 

In an action by X against the personal representatives of Y, X's wife, 
brought on the theory that Y had entered into a valid contract with X 
to make mutual wills, the testimony of Z, Y*s attorney, to the effect 
that the decedent made statements to him in regard to the agreement, 
was admitted without objection. Owing to a disagreement of the jury 
a new trial was had, and in the course of this second trial objection 
was made to the admission of Z's testimony. Was the objection vaild 
or not, and why? 

12. Res Ipsa Loquitur 

A, while walking along a side street about 9 o'clock on a rainy 
evening, holding his umbrella above his head, came in contact with a 
highly charged street lamp, which by some means or other had been 
lowered from its ordinarily high position above the highway, so that 
the electric current, conducted through the umbrella, caused A's death. 
Upon the trial against the Electric Lighting Co. having charge of the 
lamp, A's administrator showed the above facts, and the only evidence 
offered by the defendant tended to indicate that lamps such as the one 
causing the injury to A cannot ordinarily descend near the ground 
unless there is some intervening human agency to operate the mechan- 
ism. No evidence was offered as to any defect in the construction, 
maintenance, or want of repair of the lamp. Under these circum- 
stances, has the plaintiff sustained his burden of proof? 

13. Competency — Code Section 829 

A and B entered into a lease in 1900 by virtue of which B occupied 
certain premises as tenant for a term of years. It is undisputed that 
in 1904 A by deed duly executed and acknowledged, purported to 
convey the fee of those premises to C, to sell for the benefit of A's 
creditors. C has brought action against B to dispossess him, as 
the term of the lease has expired; and B claims that prior to A's 
death and prior to execution of the deed of trust A endorsed upon the 
lease a renewal for a further period of five years, which endorsement 
B signed also. Upon B's taking the witness stand his counsel asks 
the following question, which is objected to as incompetent: "When 
did you first see the endorsement of renewal upon the lease when 
A was not present?" How should the Court rule? 

SUBSTANTIVE LAW 

14. Real Property— Assignment of Mortgage— Effect of recording. 
A mortgaged a parcel of land to B for a loan of $2,000, and soon 

thereafter B assigned the mortgage and the bond to C for a valuable 
consideration. Later, C not having recorded the assignment, A went 
to B for the purpose of paying the principal sum of $2,000 as well as 
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interest, and B fraudulently received the money without disclosing 
the assignment to C. A thereupon left without demanding the bond 
and mortgage. C now seeks to foreclose the mortgage against A. What 
should the result be? 

15. Real Property — Rule against Suspending Power of Alienation. 
In his last will and testament P made the following bequest, "$500 

to trustees to hold and pay the income to the P. C. Church for 15 years 
and after that period or the prior dissolution of the church to pay 
over the principal to my next of kin." The vestrymen of the church 
come to you for advice. Is the gift valid? 

16. Real Property — Rights against Public by Prescription 

In 1870 the D. & H. Ry. Co. constructed a trestle over what was 
at that time a navigable creek. Soon thereafter due to the number of 
piles driven into the bed of the stream a large quantity of rubbish col- 
lected and the stream became unnavigable. The township through 
which the stream flowed now brings an action for the removal of the 
trestle and the railroads defends on the ground that it has acquired 
the right to obstruct the stream by prescription. Who should win? 

17. Real Property — Estates upon Condition Subsequent 

In 1890 S conveyed a parcel of land to the P. E. Church it being 
stated in the deed that "the seats . . . shall be forever free for . . . 
worship. But if the seats be rented ... or any other church be 
erected . , . the land shall revert to the grantor or her heirs." Soon 
after the death of S the land was used for school purposes and the 
pews destroyed. Thereupon M conveyed his interest in the reversion to 
P, the only other heir of S, and P at once commenced an action of 
ejectment. It is objected by the defendant (i) that there should hav* 
been an entry before bringing suit, and (2) that the assignment from 
M to P destroyed the reversion. Who wins? 

18. Real Property — Power of City of N. Y. to lease — Perpetuities 
On May i, 1806, D entered into a lease with the City of New York 

by which certain premises in Park Row were leased to D for 21 years 
"with a like covenant for future renewals of the lease, as is contained 
in this present indenture.'* Renewals were made in proper form in 
1827, 1848, 1869 and 1890, but when a further renewal was requested 
in 191 1 the City of New York, by its proper officials, refused to make 
any renewal whatsoever. What are the rights of D*s successors in 
interest under the lease of 1806? 

19. Contracts — Statute of Limitations — Acknowledgement 

A made loans to B in various amounts aggregating $10,000, the loans 
being made between January and June, 1903. On December 25th, 1907, 
B, not having paid any of the loans or interest thereon wrote as follows 
to A "I am more than anxious to relieve myself of my indebtedness to 
you." In January, 1910, A comes to you and inquires what his rights 
are. What would you advise and why? 

20. Contracts — Attorney and Client — Death of Attorney 

One M was severely injured in an accident caused by the negligence 
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of the X Railroad, and he thereupon employed S to act as his attorney 
entering into an express agreement that S should have one-third of any 
settlement effected by the parties. Pursuant to his retainer, S com- 
menced an action against the X Company, prosecuted it with due dili- 
gence, aiid, just as the case reached the day calendar for trial, S died. 
Immediately thereafter, and solely as a result of S's services, M settled 
with the X Company for $5,ooo, and S's administrator comes to you 
for advice as to his rights against M and the X Company. What would 
you advise and why? 

21. Contracts — Statute of Frauds— Debt or Default of Another 

G was engaged in the furnishing of materials for the construction of 
a house owned by X. In accordance with the usual custom X mort- 
gaged the premises to obtain money for building purposes, A and B 
being first and second mortagees. X defaulted in certain payments and 
as an inducement to persuade G to continue furnishing materials A and 
B orally promised to pay the arrears. G completed the building and 
now sues A and Z, who defend on the ground that the contract was 
within the statute of frauds. Who wins? 

22. Contracts— Consideration — Executed contract 

In 191 1 H brought an action for absolute divorce against her hus- 
band A, and before the trial an agreement was made between the parties 
in lieu of alimony. By the terms of this agreement A deposited 900 
shares of the X Tobacco Company with the Equitable Trust Co. to 
secure performance of his promise to pay H $200 per week until her 
death and thereafter to pay C and D, adult daughters of A and H, $100 
per week until their respective deaths. A duly made the pajrments until 
January, 1914, when H died; and he now repudiates the agreement as 
to his daughters, claiming that the shares of stock should be returned 
to him. What are his rights and liabilities? 

23. Partnership — Liability for Torts 

A and B, having formed a partnership for the purpose of conducting 
a stock brokerage business, carried on certain transactions with X as a 
result of which X deposited 500 shares of AC stock with the firm. 
These negotiations were carried on by A who transacted practically all 
the business. Having got into difficulties A converted X's stock and 
sells it. Subsequently the partnership becomes insolvent and an 
assignment pf the partnership assets was made to W for the benefit of 
the firm creditors. A and B each made an assignment of their individ- 
ual property to Y. What are X's rights and why? 

24. Partnership — Dissolution for Incapacity 

A and B had been partners in the operation of a large manufacturing 
plant for many years, having renewed their articles of partnership 
from time to time. On January 7, 1908, a new agreement was entered 
into by them by which each agreed to contribute a certain amount of cap- 
ital and each was to get a specified share of the profits. This agreement 
was to expire on January i, 1913. In May, 1908, A was stricken with 
paralysis and disabled from attending the business for some time. 
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Careful medical attention, however, slowly removed the effects of the 
stroke, and in March, 1912, it became a certainty that A would regain 
his former vigor and be able to conduct the business with skill and 
energy before January i, 1913. B is impatient of the long delay, 
and brings suit in April, 1912, to dissolve the partnership. Who wins, 
and why? 

25. Negotiable Instruments— Draft with forgtd bills of lading at- 
tached. 

The X bank of Decatur, Alabama, forwarded a draft for $2000 made 
by A to the order of X and endorsed by X in blank. The draft was 
drawn on the Y bank of New York, and, attached to it, were two bills of 
lading stating that certain cars of cotton marked "CAR" "PIT" and 
"BAT" had been shipped and were bound for New York. In due course 
this draft was discounted by the B bank to which it had been sent, 
credit given to X and such credit duly checked out. Upon presentation 
to the Y bank for payment, payment was duly made and upon later 
discovering that the bills of lading were forged the Y bank comes to you 
for advice. Who should bear the loss, B or Y? 

26. Negotiable Instruments — Usury 

Under pressing circumstances C made a note to his own order for 
$15,000, endorsed it in blank and transferred it to P, together with cer- 
tain shares of stock as collateral. In discounting this note P paid C 
$10,000. Subsequently P, with C's acquiescence, sold the stock for 
$14,000. What are Cs rights in the premises? 
2y. Negotiable Instruments — payment of note by credit on books 
X purchased the note of the A. C. Company for $3000 payable in 
three months, and he thereupon deposited it for collection in the Y 
Bank. On the due day the Y Bank presented the note at the Z Bank 
where the A. C. Company had its account, and had it marked "accepted" 
whereupon the Y Bank notified X and made an entry in his pass 
book crediting him with $3000. The note was presented for payment 
through the Clearing House the next morning, but as the Z Bank 
had failed payment was refused. What are X's rights in the premises? 

28. Negotiable Instruments — Liability of bank where payment is 
made to fictitious person 

X, a clerk in the auditing department of A, and authorized to verify 
bills of creditors, fraudulently led A to believe that payments were 
due to a certain W and by means of such fraudulent scheme X induced 
A to draw checks to the order of the fictitious creditor W. By im- 
personating the payee, X received the checks through the mail and 
appropriated the proceeds. Is the bank liable to A for sums paid 
toX? 

29. Principal and Agent — Tort liability 

A, being desirous of selling a certain piece of real estate owned by 
him, employed X as his agent to find a purchaser, a certain commis- 
sion being agreed upon. After several months of unrewarded effort 
X finally made an offer to sell the property to Y at a price much below 
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its real value and as an additional inducement X offered to divide his 
commission with Y. This agreement was carried out and A duly 
delivered a deed of the property to Y. Having later discovered the 
circumstances of the agreement between X and Y, X in the meantime 
having disappeared, A consults you as to his rights against Y. What 
is the extent of Y's liability, if any? 

30. Principal and Agent— Rights of Third Person against Agent 

M & Co. were brokers on the N. Y. Cotton Exchange and as such 
carried two accounts for X. Both of these accounts were carried in 
X's name but in fact he was representing other persons whose names 
were unknown to M & Co. After these acounts had run for some time 
account No. i showed a balance in X's favor of $2000 and account No. 
2 a balance against X of $8000. Due to a failure on the part of the 
customer for whom account No. 2 was carried to make further ad- 
vances, X sought to close the whole matter by demanding that $2000 
be paid to him and that M & Co. look to B, the customer for the 
balance of accoimt No. 2. M & Co. refused to do this and insisted on 
setting off the two accounts whereupon X paid M. & Co. $6000 and 
received from them a general release. Thereafter H, the customer for 
whom account No. i was conducted, sued M & Co. and recovered 
$2000 and M & Co. have brought an action against X for that amount 
Who should succeed, and why? 

31. Principal and Agent — Liability of Auctioneer 

Y, having bought 1500 shares of C B stock on margin for a cus- 
tomer and the margin having become exhausted, demanded further 
security and upon its refusal gave due notice that the stock would 
be sold. Y thereupon employed X, a duly licensed auctioneer, to sell 
the stock. The auction was held in due course and the stock knocked 
down to A at a gross price of $12,000. A later demands delivery 
which is refused and it appears that Y is insolvent. What are A's 
rights against X, and why? 

32. Principal and Surety — Contribution 

A, B and C became sureties on the bond of X. A died in Jan., 
1910, and X defaulted shortly thereafter, Y, the obligee, immediately 
presented the claim against A's executors but neglected to sue on it 
and in Jtme, 191 1, B paid the full amount, $15,000. B now claims con- 
tribution to the extent of one-third from the executors of A. The 
defense is that as the short Statute of Limitations expired in July, 
1910 (Sec. 1822 of Code), A's estate is discharged from all liability. 
Who should win? 

33. Principal and Surety-^Discharge by Extension 

The T. Motor Co. brought an action against the S. Co. and obtained 
a judgment for $3000 for failure to answer, whereupon it was stipu- 
lated that the default might be opened upon the filing of a bond. The 
U. S. Fidelity Co. duly provided such a bond, the default was opened 
and an answer was interposed setting up a counterclaim for $8000. 
Negotiations between the parties having been commenced, they entered 
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into a stipulation by which the answer was withdrawn and judgment for 
$3000 again entered, it being further stipulated that the S. Co. would 
sue forthwith upon its alleged counterclaim and the T. Co. would in 
turn furnish a bond. Suit is now brought against the surety com- 
pany for $3000. Who should succeed, and why? 

34. Insurance — Breach of Warranty 

A policy of burglar insurance was duly issued by the X company to 
W, who made the following warranty among others "The assured has no 
Burglary Insurance, has never been refused any, and has applied for 
none other than is herein stated." It appeared that A, an insurance 
broker, .had requested W to take out some insurance and W said "just 
get a policy for me" which A did but without stating to W that other 
companies had refused the applications he had made in W's behalf. 
A loss occurred and W claims that there is no breach of warranty 
since he had no knowledge of the refusals by other companies. What 
should the result be? 

35. Insurance — Proof of Death 

Being desirous of providing for his wife, X took out a policy of life 
insurance in the sum of $5000, which was stated to be subject to certain 
provisions including one that "upon decease immediate notice must be 
given to the Secretary and a copy of the record of death issued by the 
Board of Health or other proper ofiicer filed with said Secretary." On 
November 15, 1903, X disappeared and was not heard of again by his 
wife or friends, and, after the expiration of seven years the wife filed 
with the Secretary an affidavit setting forth these facts. Notice of 
X's disappearance was given immediately after November 15, 1903. 
Under these circumstances the Company claims that it should not be 
compelled to pay. What would you say and why? 

36. Bailments — Deposits in Savings Banks 

One Anna Roughan, being desirous of providing for her old. mother, 
who was a resident of Ireland, deposited $500 in the X bank, the de- 
posit being made in the name of Bridget Roughan, the mother. No 
statement was made, however, which would indicate that the sum was 
not deposited in the depositor's name. A few years later Bridget 
Roughan died in Ireland and shortly thereafter Anna R. lost the pass 
book which she had received upon making the deposit. She thereupon 
notified the bank and demanded payment of the money, revealing her 
true identity and the circumstances. The bank refuses to pay without 
a bond indemnifying it against loss. Who should prevail? 

Z7' Bailments— Pawnbroker's Liability 

In the regular course of his business as a jeweler G employed one 
L as a travelling salesman and in that capacity he entrusted L with 
diamonds from time to time. Unknown to his employer L had become 
involved in several financial matters and in order to extricate himself 
he gave several of G*s diamonds to F with directions to pawn them 
with "whomever you can get the most from." F thereupon pawned the 
diamonds with Y, a duly licensed pawnbroker, and obtained a loan of 
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$2775* Upon learning of this transaction G comes to you for advice 
concerning his rights against Y. What would you say, and why? 

38. Sales— Action for breach of warranty after acceptance in sale 
by inspection 

M entered into a contract with R for the purchase and shipment of a 
quantity of black-Qred beans of fair average quality. Upon receiving 
the beans R discovered that they were far inferior in quality if not 
entirely unmerchantable, but, nevertheless, he paid for them and sent 
them to his customers. The customers refused to receive them, and 
R comes to you for advice as to his rights against M. What should 
he do? 

39. Sales — By thief 

G, representing himself as X, called at a jewelry store conducted by 
A, selected a diamond pin worth several hundred dollars and made off 
with it after inducing A to charge the pin to X's account Subsequently 
G sold the pin to B for $200, B not having any notice of the larceny. 
What are A's rights? 

40. Sales—Memorandum under Statute of Frauds 

For a number of years R had been in the habit of conducting nego- 
tiations for the purchase of rubber for the B company, and part of these 
negotiations were carried on with P. In April, 1910, R had further 
negotiations with P, and entered into an oral contract by the terms of 
which P was to sell to the B company and the B company to purchase 
12 tons of fine Para rubber at $242 per lb. Subsequently P signed an 
agreement to that effect, and delivered it to R. Thereafter, the price of 
rubber having gone down, the B Co. wrote to P as follows : "We beg 
herewith to advise you that within the past few weeks there has come 
to our attention through a statement made to us for the first time by 
Mr. Rogers, information as to certain transactions had by him with 
you in the past, and especially as to a transaction in April relating to 
two tons of crude rubber. Mr. Rogers had no authority to effect any 
such transaction on our account, nor had we any notice or knowledge of 
his action. We feel bound to give you notice that we shall not recog- 
nize these transactions, or any others entered into with Mr. Rogers." 
Is the above agreement en forcible ? 

41. Sales — Stoppage in Transit 

X, upon the receipt of an order for 1,000 feet of lumber from A, 
shipped that quantity of it to A and sent on the bill of lading, marked 
"non-negotiable." When A received the bill of lading he assigned 
it to the Y Mills properly indorsed. When the lumber arrived at 
its destination the U. P. Railway company over whose lines the lumber 
had been shipped, held it for freight charges. Before the Y Mills paid 
the charges X learned of As bankruptcy and telegraphed to the U. P. 
company not to deliver but to ship the lumber back, which the U. P. 
company did. Under these circumstances what are the rights of. the Y 
Mills against the railway, and why? 
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42. Criminal Law — Crimes committed partly within and partly with- 
out the State, 

A, having formulated a plan for obtaining money by means of issu- 
ing false statements as to an investing scheme, leased an office in New 
York City from which he sent out circulars and other solicitations of a 
faudulent nature for investments. All of these circulars were sent 
to cities outside of the State of New York, and the method employed 
by A was that upon receiving replies from his communications he would 
go to the other State and receive the money there. Under these cir- 
cumstances has A committed any crime in the State of New York? 

43. Criminal Law — Qualification of Jurors 

C was duly indicted and charged with the crime of murder in the 
first degree. He was arraigned, pleaded not guilty and was brought to 
trial. The sixth juror called was on€ Charles W. Barnes, who was 
accepted by both sides. The trial proceeded and the prosecution proved 
its case by an abundance of evidence. After a verdict of guilty had 
been returned by the jury it was discovered that Barnes lacked the 
requisite property qualifications. This is now urged as a ground for 
reversing the judgment of conviction. Should there be a new trial, 
and why? 

44. Torts — Liability of Lessee of Building to Employee of Contractor 
S, having leased a building for a term of years resolved to make 

certain alterations among which was the change of the stairway lead- 
ing to the cellar from the easterly to the westerly end of the building. 
To carry out this plan S contracted with A, a carpenter, and he also 
employed B, sn plumber, to attend to the water and sewerage pipes. 
Each of these contractors had exclusive charge of the alterations to be 
made by them. A at once proceded to shift and reset the staircase 
which he did in a careful and workmanlike manner. Thereafter, X, an 
employe of B, requested A to raise the staircase so that a water pipe 
could be run under it. Due to A's negligence in raising the staircase 
temporarily, X was injured. What are X's rights against S, A and B? 

45. Torts — Transmission of Telegram 

At a time when there was a great deal of activity in the cotton mar- 
ket, W sent the following telegram to his representative at the New 
Orleans cotton exchange "Sell 20 thousand Mch. 12.70. Weld." Printed 
on the blank form upon which the telegram was written were the words : 
"to guard against mistakes or delays the sender of a message should 
order it repeated." No such additional order was given and the tele- 
gram was received in the following form: "Sell twenty thousand 
March 1207. Well." The operators were aware of the fact that 
the amount involved in the order was over $1,000,000 and the number 
"1270" was received correctly by the New Orleans operator. As a 
result of the mistake it is undisputed that W. suffered a loss of 
$35,000. What are his rights against the telegraph company and what 
rule of law is involved ? ' 
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46. Torts — Maliciously inducing master to discharge servant 

For a number of years W had been employed as saleslady by F. Loeser 
& Co., which position she occupied on June i, 1912. Her services had 
been satisfactory to her employers and no complaint had been entered 
against her during the period of her employment. On June 12, 1912, 
for the sole purpose of obtaining W's discharge from F. Loeser & Co., 
M entred the store and within the hearing of a large number of cus- 
tomers accused W of owing him a sum of money which he demanded 
should be paid at once, and thereafter M saw the Superintendent of 
the company and procured the discharge of W. Under these circum- 
stances W comes to you for advice as to whether M was acting within 
his rights or not. What would you advise? 

47. Torts— Lihel 

On the 31st of July, 1909, the defendant published in its newspaper 
an article purporting to be an account of a proceeding in one of the 
Magistrate's Courts in Brooklyn, the article stating that X, the plain- 
tiff, who was a minister in one of the prominent churches in Brooklyn, 
had stolen money from the collection plate. The defendant's answer 
set up the fact that the report was a fair and impartial one and 
claimed that the publication was privileged, to which plaintiff replied 
that the magistrate had had no jurisdiction over his person due to the 
lack of a proper warrant and hence there was nothing judicial to 
report. Who should win? 

48. Wills and Administration — Revocation 

O duly executed a will dated Oct. i, 1891, by which she bequeathed 
the residue of her estate to three charitable institutions. On January i, 
1897, she duly executed another will in which she made no mention 
of the will of Oct. i, 1891. In the will of 1897 she gave a legacy to the 
X charitable institution of $5,000 and made no further provisions. In 
1905 she destroyed the second will by tearing with what is conceded to 
be an intention to revoke it. A and B, the sole next of kin, ask your 
advice in the premises. What are their rights, and why? 

49. Wills and Administration — Meaning of "Issue** 

H died in 1892, leaving a will which provided that $4,000 should be 
equally divided between his brother J and his three sisters, B, E and K. 
A later clause of the will stated that in the event that any of the said 
brother or sisters should die without issue before a certain period "the 
share of such person shall be paid to the surviving brother or sisters 
and the issue of any deceased brother or sister." At the time of 
distribution, J and B and living, B having one child, E has died leaving 
two children and K has died without issue. Who is entitled to share 
in K's $1,000, and in what proportion? 

50. Wills and Administration — Residuary Clause 

B's will .contained a bequest of $1,000 to his wife, and then provided 
that all his property "over and above the $1,000" should devolve as 
follows: to his daughter C, $1,000 and to his son W, "the balance of 
all my estate both real and personal." B's wife predeceased him and 
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the son and daughter come to you for advice as to their respective 
rights in the $i,ooo intended for their mother. What would you 
advise ? 

51. Wills and Administrationr— Residuary Clause 

X, in her last will and testament, devised No. 508 W. 37th St. to her 
son E, "and the residue of my estate I bequeath and devise to my son 
J." At that time the 37th Street house represented about one-half 
of the value of her estate. A year or so later X sold the house and 
took a purchase money mortgage of $16,000 from the purchaser. Soon 
thereafter X died. J now claims that the mortgage should be his as sole 
residuary legatee. What would you advise? 

52. Wills and Administration — Gifts to a class 

X died leaving a will by which he provided that a certain fund of 
$20,000 should be held by H and divided, share and share alike, among 
the children living at her death." H died before the testator, leaving 
her surviving four children. A, B, C, and D. C died before X and was 
survived by a son, Y. What are Y's rights as sole heir and next of 
kin of C? 

53. Wills and Administration — Trust Company as Executor 
Bfexecuted a will in due form appointing the Morton Trust Co. as 

exe<mtor. Thereafter, and before B's death a merger was effected 
between the Morton Trust Co. and the Guardian Trust Co. B's 
widow whom he appointed as joint executrix claims that she is the 
sole executrix and that as the Guardian Trust Co. was not named ip. 
the will it cannot be executor. What would you advise? 

54. Equitable conversion — Contingent interest 

A gave to B a lease at an annual rental of $1,000. The lease con- 
tained an option to B to purchase the land at any time before the 
expiration of the lease on payment of $10,000. Thereafter, and before 
the expiration of the lease A died, leaving X as executor and Y, his 
heir . B is desirous of exercising his option to purchase but is puzzled 
as to whether he should give notice and make tender to X or Y. What 
would you advise? 

55. Equity — Assignment of Mortgage 

The N Realty Co. made a mortgage in 1907 of certain premises to 
the J. Construction Co., obtaining therefor a loan of $23,000, the said 
mortgage to fall due on May i, 1910. The bond and mortgage were 
thereafter sold and assigned to M, and the Realty Co. sold its equity 
of redemption to W. Thereupon M and W entered into an agreement 
extending the due day to May i, 191 3, which agreement contained a 
provision that "nothing herein shall impair the security now held for 
said debt." No notice of this agreement was given to the Realty Co. 
or the Construction Co., 3tnd as it appears that the present value of 
the property is less than $15,000 you are consulted as to whether, in the 
event of a suit of foreclosure, a deficiency judgment could be obtained 
against the Realty Co. What would you say, and why? 
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$6. Corporations — Dual Directorship 

The G Wcx)len Co., which owned and operated a large woolen mill, 
had, prior to 1912, used steam and water power exclusively in the 
operation of its plant. M was the president, chairman of the board 
of directors and general manager of this company and in that capa- 
city he entered into negotiations with the U Gas & Electric Co., looking 
toward the installation of electricity in the mill. Soon thereafter a 
contract was drawn up by which the Electric Co. agreed to furnish 
electric power at the same cost as the steam and water power pre- 
viously used. This contract was duly signed and passed upon by the 
respective boards of directors of the two companies. The agreement 
proving disadvantageous the Electric Co. now seeks to avoid its obli- 
gations on the ground that M was a director of both companies. M 
did not vote as a director of the Electric Co. Is the agreement en- 
forcible and why? 

57. Corporations — Stockholders' Liability, 

ij became a stockholder of the W Company in January 1913 and in 
March 191 3 F was employed by the president of the corporation as a 
bookkeeper at a weekly salary of $40. In October 1913 the W Company 
became insolvent and at that time there was still due to F $110 
on acount of tmpaid salary. F immediately obtained a judgment against 
the company, and, upon the very day on which the sheriff returned the 
execution marked "nulla bona" F caused X to be served with a sum- 
mons in an action for the $110. X holds one full paid share of the par 
value of $100 and contends that as Ps claim is for ^'salary" he is 
under no obligation to pay. Who wins? • 

58. Domestic Relations — Annulment of Marriage 

A and B were duly married by a Justice of the Peace. Three months 
before the ceremony A, who had known B but a short time, made in- 
quiries of her concerning her family and past life. B at that time 
assured A that she was "a good respectable girl," whereupon A asked 
her to be his wife and she consented . A few months after the mar- 
riage B became the mother of a child, A having had no intercourse 
with her either before or after the marriage. On these facts is A en- 
titled to a judgment annuling the marriage? 

59. Domestic Relations — Divorce and Dower Right 

A and B become husband and wife in 1874 and in 1866, B obtained a 
decree of absolute divorce from A in the State of Indiana, on the 
grounds of cruelty and drunkenness . Prior to 1874 A was seized of 
certain real estate which he still owned in 1913, when he died. B now 
claims a right of dower in the Rochester property, which right is con- 
tested by C who was A*s wife at the time of his death and X A's only 
heir. What are the rights of B, and why? 

60. Domestic Relations — Contract by Infant 

The I Text-Book Co. was a corporation organized for the purpose 
of conducting the business of education by correspondence and in the 
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spring of 1906 one of its agents took up with C the matter of a 
special course in "steam engineering." After some negotiations C 
said he would take the course, which extended over a period of about a 
year, and he accordingly signed a blank form requesting that he be 
enrolled. He made a payment of $5 and the terms of the agreement 
called for a monthly payment of $5 until the full amount of $75 
should be paid. In the form C stated that he was 21 years old. As a 
matter of fact C was only 20 years of age at that time and reached 
his majority on August 20, 1906. The course of instruction was duly 
commenced and C made several payments, one of which was made 
after August 20, 1906. C then repudiated the agreement and the 
Text-Book Co. has brought suit for $60, the alleged balance due. Who 
should win, and why? 

Answers 

1. Yes. Generally only the exceptions taken by the appellant can be 
made the basis of the contentions on appeal and had this appeal been 
merely from the judgment the Appellate Division would have no dis- 
cretion; indeed it could not review the weight of evidence. The 
denial of the motion for a new trial, however, gives this appellate 
court a discretionary power to review points of this importance, even 
though no formal exception was taken. 

Miller v. {Bamett, 158 App. Div. (Third Dep't.) 862. 

2. B wins; demurrer overruled. The limitation of the jurisdiction of 
the County Court "is upon the amount in the complaint ; there is no lim- 
itation as to what may be counterclaimed in the answer." 

Weinstein v. Helfenberg, 78 Misc. (Co. Ct., Kings Co.) 190. 

Note, — ^The jurisdiction of the City Court of New York as to the 
complaint is upon amounts not in excess of $2,000, the $5,000 limita- 
tion having been held unconstitutional. 

Lewkowicz v. Queen Aeroplane Co,, 154 App. Div. (First Dep't.) 142. 

3. The demurrer should be overruled. While it is true that the juris- 
diction of the City Court is restricted to $2,000 plus interest and costs, 
the complaint is not demurrable, as it states a cause of action up to 
that amount. 

Lickerman v. Motchan, 82 Misc. (App. Term, N. Y. Cx>.) 405. 

Note, — ^In the County Cx)urt, however, it has been held that where 
a sum in excess of $2,000 is claimed, the court has not even jurisdiction 
to amend complaint to reduce claim to $2,000. 

Heffron v. Jennings, 66 App. Div. (Fourth Dep't.) 443. 

4. No. As the Company was severally liable as well as the servant 
it had no cause for complaint as the plaintiff was entitled to judgment 
in any event and he alone could complain that all the wrongdoers 
were not held. It seems that this rule does not apply in cases of 
assault, conversion and the like. 

Pangburn v. Buick Motor Co., 151 App. Div. (Third Dep*t.) 756; 
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Frascone v. Louderhack, 153 App. Div. (First Dep't.) 199, aff'd. ao8 
N. Y. 631. 

5. The services is good. While his appearance at first was volun- 
tary and would have protected him, he came into the State on Oct. 4th 
and nth in obedience to a subpoena. ''Defendant being in this jurisdic- 
tion under compulsion of law, the privilege from liability for other 
criminal and civil prosecution eundo, morando and redundo, which 
attaches to those who voluntarily come within the jurisdiction of the 
court, does not apply." 

Dwelle V. Allen, 151 App. Div. (First Dep't) 7^7- 

6. Six. Upon the trial of an issue of fact in a civil action each 
party may peremptorily challenge six jurors and the defendants X, 
Y and Z should be treated as one party since they had a common interest 
in the questions involved. 

Downey v. Finucane et al,, 205 N. Y. 251. 

7. Judgment for B. "The action has abated. Penal actions, in 
the absence of express statutory provisions do not survive the death 
of either party." 

People V. Newcomb, 75, Misc. (Osw. Tr. Term) 258. 

8. The stubs are not admissible to prove the loans. The principle 
involved is that declarations made by a person since deceased in the 
course of his regular business are admissible. This principle only ap- 
plies, however, where the matters are shown to be in the personal 
knowledge of the entrant, and here it appears that X had no personal 

^ knowledge of the transactions. The stubs would be admissible to show 

that the checks were made, although not to show the purpose for 
which they were made. 
Leask V. Hoagland, 205 N. Y. 171. 

9. No. In a pedigree case only the declaration of a blood relative 
(with certain exceptions not relevant to this case) can come within 
the rule, and by this is meant a blood relative of the person from whom 
descent is claimed, i.e., F, and that relationship must be proved by 
evidence aliunde. Here there is nothing to show that A*s mother 
actually married John. 

Aalholm v. People, 157 App. Div. (ist Dep't.) 618. 

10. The report is inadmissible, as it would detract Y's own witness. 
"The New York authorities are to the effect that a party Calling a 
witness cannot attack his credibility by general evidence of character, 
or prove by other witnesses self-contradictory statements, or show 
prior inconsistent statements in order to discredit him, though he may 
recall to his witness's attention statements he has previously made so 
as to draw out details of fact, or explain any apparent inconsistency; 
and sometimes to show how counsel came to call the witness so as to 
account for the surprise or to show any deceit practiced." 

Power V. Brooklyn Heights R, R. Co,, 157 App. Div. (2nd Dep't.) 400. 

11. The objection was good and the testimony should have been 
excluded. If the communication by the decedent is such that the 
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privilege may be waived, the waiver cannot be revoked, and this would 
have been the case had the question arisen over the testimony of a 
physician under Code Sec. 836. The privilege of an attorney however 
cannot be waived by the client's representatives (Sec. 835), and hence 
there was no waiver. 

Wallace v, Wallace, 158 App. Div. (2nd Dep't) 273. 

12. No. While it is true that under circumstances such as those 
here shown the mere facts of the occurrence itself give rise to a 
quasi-presumption of negligence tmder the rule of res ipsa loquitur, 
the effect of this rule is only to throw upon the defendant the burden 
of coming forward with evidence, and even such slight evidence as the 
defendant showed in this case is sufficient to throw back upon the 
plaintiff the burden on the whole case, and in the absence of some 
definite showing of negligence there can be no recovery. 

Huscher v. N. Y, & Q. E, L. & P. Co,, 158 App. Div. (2nd Dep't) 
422; see also Perry v. Hudson & Man, R. Co,, 157 App. Div. (ist 
Dep't.) 790. 

13. The question is improper and should be excluded by virtue of 
Code Section 829. "Said (x)de not only prohibits direct testimony of the 
survivor that a personal transaction did or did not take place, but also 
prohibits his testifpng to what, on its face, may seem an independent 
fact; when it appears by other evidence that it had its origin in or 
directly resulted from a personal transaction, he may not testify to 
subsidiary facts which originated in or proceeded from such a 
transaction." 

Wald V. Weilhamer, 82 Misc. (Co. Ct. Oneida Co.) 455. 

14. C wins. Ordinarily A would be protected as against the holder 
of an unrecorded assignment, but this rule only applies to partial 
payments or final payments where a satisfaction piece is given. A 
should have demanded the muniments of title. 

Assets Realisation Co. v. Clark, 205 N. Y. 105. 

15. No. "A suspension or accumulation for an absolute and definite 
fixed period, or for any definite period, not measured by human 
lives in being, is a violation of the statutes (against perpetuities)." 

Matter of Pierce, 76 Misc. (Sur. Ct. Oneida Co.) 85. 

16. The township wins as no rights of this kind can be acquired by 
prescription. This applies whenever a public right is involved, as in 
the case of a road. 

People v. D. & H. Ry. Co., 75 Misc. (Alb. Sup. Ct.) 322, aff'd 154 App. 
Div. 909. 

Town of Brookhaven v. Dyett, etc, B, Co., 75 Misc. (Suff. Sup. 
Ct.) 310. 

17. P wins. Neither of the objections are valid as (i) the bringing 
of the action is the equivalent of an entry, and (2) the rule of for- 
feiture by assignment does not apply as between heirs. 

Southwick V. N. Y, Christian M. S. 151 App. Div. (4th Dep't.) 116. 

18. They have no rights, for two reasons : (i) such a lease will not 
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be construed as one in perpetuity and as more than the two renewals, 
which the courts have construed to be a sufficient number under such a 
lease, have already been made there is no further obligation on the 
part of the city. (Syms v. Mayor, etc, of N, Y,, 105 N. Y. 153) ; (ii) 
Section 205 of the New York City Charter provides that no lease shall 
be made for a term longer than 10 years with a renewal of 10 years. 
This provision applies to all leases entered into after 1844. 
Burns v. City of New York, 168 App. EHv. (First Dep't.) 729. 

19. A has no rights in the premises. The sole question is whether 
the letter in 1907 was a sufficient acknowledgement to start the Statute 
of Limitations running over again. "Where there are several claims . . . 
a mere general acknowledgement by the debtor will not take any 
of them out of the operation of the statute. . . . But if it is made to 
appear that there was but a single transaction ... a mere reference 
to the debt is sufficient." 

Zinn V. Stamm 152 App. Div. (First Dep*t.) 76, 

20. In spite of the fact that the settlement was the result of S's efforts 
his death constituted an abrogation of the contract and his adminis- 
trator cannot recover one-third of the $S,ooo for that reason. As 
valuable services has been rendered, however, there is a clear right 
to their reasonable value not in excess of $1,666.66, and if the X Com- 
pany pays the whole $5,000 to M and he thereafter proves insolvent, the 
X Company must reimburse S's administrator. 

Seargent v. McLead, 209 N. Y. 360. 

21. G. wins. This is not a promise to answer for the debt, default 
or miscarriage of another within the meaning of the Statute of Frauds, 
as A and B are sufficiently interested to hold that a benefit or new con- 
sideration moved to them as promisors. 

Kleinman v. Auerbach, 82 Misc. (App. T.) 436. 

22. While it is true that as to C and D the contract is without con- 
sideration, this does not relieve A of his obligation to pay and he 
cannot recover the stock. The contract is regarded as executed by the 
deposit of the stock and it is too late for A to withdraw. 

Hammerstein v. Equitable Trust Co,, 209 N. Y. 429. 

23. X may proceed against either W or Y and may take the benefit 
of both firm assets and also the property originally belonging to A and 
B. The tort gives rise to a right against all the partners and as that 
liability is joint and several X has the right to take either of the 
proceedings mentioned above. 

Matter of Peck, 206 N. Y. 55. 

Note. — ^As B did not participate in the tort he is not subject to 
body execution nor the harsh remedy of attachment. 
(Wrynn v. Pistor, 141 App. Div. [Second Dep't.] 104). 

24. B wins. It is well established law that permanent incapacity of 
a partner which materially affects his ability to discharge the duties 
imposed by his partnership relation, is sufficient ground for dissolu- 
tion, and "permanent" incapacity does not and should not mean incu- 
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rable and perpetual disability for life. Hence, just as in the case of 
temporary insanity, the partnership should be dissolved. 
Barclay v. Barrie, 209 N. Y. 40. 

25. Y should bear the loss for two reasons: (i) the bills of lading 
formed no part of the draft, and (ii) B is a bona fide purchaser in due 
course and did not by endorsement or otherwise guaranty the gen- 
uineness of the instruments. 

Springs v. Hanover Nat. Bank, 209 N. Y. 224. 

26. C has a right to recover the whole $14,000 from P. The dis- 
count of the note under the above circumstances is a clear case of 
usury. Nor must C return the $10,000 which he has received as a 
condition precedent to his recovery as the law imposes a forfeiture 
upon the usurer. This case contains a good historical statement of 
the Usury Statutes. 

Curtiss v. Teller, 157 App. Div. (Fourth Dep't.) 804. 

27. X can recover the amount of the note from the Y Bank, "when 
the credit entry has been made the bank has then charged itself with 
a debt absolutely due to its customer." 

Albert v. State Bank, 78 Misc. (App. Term) 56. 

28. No, because the intention of A when issuing the check was 
that the check should pe paid to W and that even though X, imperson- 
ating W, fraudulently obtained possession of the check, nevertheless 
the intention of A is controlling. 

Hartfard v. Greenwich Bank, 157 App. Div. (First Dep't.) 448. 

29. The agreement between X and Y was unauthorized and unlaw- 
ful andW is jointly liable with X for the difference between the price 
paid and' the fair market value at the time of the sale. The amount 
of the commission of X which Y received does not enter into a con- 
sideration of the damages. 

Waterhury v. Barry, 145 App. Div. (First Dep't.) 773. 

30. M & Co. wins. Upon receiving the $6000 X became obligated 
to pay the $2000 to H and the recovery of H against M & G>. works an 
equitable assignment of that right to the latter. Nor are the rights 
of the parties changed by the release as the obligation to pay H and 
consequently the obligation to pay M & Co. by virtue of the assignment 
arose simultaneously with the release and hence was not covered 
by it. 

Miller v. Schloss, 159 App. Div. (First Dep*t) 704. 

31. A may recover against either X or Y. Although it is generally 
known that an auctioneer acts as agent for someone and although the 
name of the principal be actually known to the purchaser, nevertheless 
the undisclosed principal rule applies and the auctioneer is liable unless 
the contract of sale is made expressly in the name of the principal. 

Meyer v. Redmond, 205 N. Y. 478. 

32. B wins. While the short statute did expire in six months as to 
the obligee no right accrued in favor of B until he made the payment 
and consequently the statute did not begin to run against him until 
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that time. If, however, he also waits 6 months his claim will be barred. 
Hard v. Mingle, 206 N. Y. 179. 

33. The surety company loses. The fact that the judgment wai 
entered by consent in no way affects the surety's liability, and the 
stipulation concerning the counterclaim does not amount to such an 
extension as will discharge the surety, since the mere postponement 
of one of the ordinary proceedings in a case does not release such 
obligors. 

Thomas Motor B, Co, v. United States F. & G, Co., 153 App. Div. 
(First Dep't.) 32. 

34. W. loses. In the language of the court: "It may seem hard 
to hold an applicant upon a warranty of a statement which at the 
time he made it was true, and of the falsity of which at the time 
of the issuance of the policy he had no knowledge. But want of knowl- 
edge does not relieve against a w^arranty. . . . The insurance broker 
was clearly the agent of the plaintiff for the purpose of obtaining 
insurance from any company he could." 

Wolowitch V. National Surety Co,, 152 App. Div. (First Dep't.) 
14, 22. 

35. The insurance company must pay. "Such conditions must be 
considered as inserted for some reasonable purpose and not with a view 
of defeating a recovery in case of loss by requiring the parties in- 
terested to do something manifestly impossible." 

Manheimer v. Ind, Order Ahawas Israel, 63 Misc. (App. Term) 455. 

36. The depositor wins. A savings bank has no right to demand 
an indemnity where the pass book is lost, providing reasonable proof 
of ownership be produced. Furthermore, it is immaterial that the 
deposit was made in the name of one other than the depositor as such a 
payment without the knowledge of the beneficiary is not a completed 
gift. 

Roughan v. Chenango Valley Savings Bank, 158 App. Div. (Fburth 
Dep't.) 786. 

37. Y. wins. If L had acted directly with the pawnbrokers there 
could be no question of the soundness of the latter's lien (Section 3 
of the N. Y. Factor's Act), and the mere fact that F had some discretion 
as to price does not alter the situation since in legal effect L himself 
pledged the goods. 

Freudenheim v. Gutter, 201 N. Y. 94. 

38. R has no cause of action on the warranty for the reason that he 
had an opportunity of inspection and did actually inspect the goods, 
after which he received and paid for them. Under these circumstances 
the warranty does not survive acceptance. 

Rich V. Minolfi, 157 App. Div. (First Dep't.) 783. 

39. A may not recover the value of the pin from B. While it is 
true that a thief ordinarily can pass no title to a stolen chattel, this 
rule can have no application where the chattel was obtained under 
false pretenses or statutory larceny. The reason for this is that A 
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really meant to pass title to G and hence G could in turn give a good 
title. 
Phelps V. McQuade, 158 App. Div. (^irst Dep't.) 528. 

40. Yes. The letter purporting to repudiate the transaction is 
strangely enough a sufficient writing within the statute of frauds to 
make the agreement an enforcible one. While it is generally necessary 
that a note or memorandum to constitute a compliance with the statute 
must give the names of the parties and state all the terms of the con- • 
tract, this is fulfilled in this instance because the letter clearly recog- 
nized that a transaction had been effected between Rogers and P 
for the purchase of the rubber. 

Poel V. Brunswick^ alke-Collender Co,, 159 App, Div. (First Dep't.) 

365. 

41. Y has no rights. "The unpaid consignor's right of stoppage 
in transit may be exercised against an insolvent consignee at any 
time prior to the actual or constructive delivery of the goods or the 
assignment of the bill of lading to a bona fide purchaser for value." 
As the bill of lading was marked "non-negotiable" Y was put upon 
notice and was not a bona fide purchaser. 

Gass V. Southern Pacific Co., 152 App. EHv. (Second Dep't) 412. 
42. Yes. He is indictable in New York County for the crime of 
receiving money under false pretenses. Section 1930 of the Penal Law, 
providing that a person is punishable in this State if he "commits 
within the State any crime, in whole or in part" is applicable. Cf. 
other subdivisions of that Section. 

People V. Arnstein, 157 App. Div. (First Dep't.) 766. 

43. The conviction must stand. This is not a violation of the con- 
stitutional provision that a jury trial in criminal cases of this kind may 
not be waived, since the defendant actually did have a jury trial. The 
matters relating to qualifications of age, property, etc., are merely 
collateral. The case differs fundamentally from the line of authori- 
ties relating to the consent by the defendant to be tried by 11 jurors, 
etc., where it is held that there has been a violation of the prisoner's 
constitutional rights. 

People V. Cosmos, 205 N. Y. 91. 

44. X has no rights against S or B, but may recover against A. 
It is true that S was under a duty to provide a safe "way" for all 
employees of contractors, but this duty was fulfilled by the proper 
placing of the staircase in the first instance, and S cannot be again 
charged with this duty until he has actual knowledge or notice that 
an unstable condition has been produced. Thus S's liability is identical 
with that of a general contractor. 

Galhally v. Strauss, 159 App. Div. (First Dep't.) 124. 

45. The telegraph company wins. The rule of law involved is 
that a telegraph company is only liable for gross negligence in the 
transmission of messages and the above facts are not sufficient to 
establish more than slight or ordinary lack of care. Had it appeared 
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however that defective machines or incompetent operators had been 
employed to the knowledge of the company, W would have recovered, 
as the company was his agent in sending the message. 
Weld V. Postal Telegraph-Cable Co,, 210 N. Y. 59. 

46. While the question is a novel one, it is apparent that M's 
actions constitute an invasion of Ws substantial rights, and hence 
there should be a recovery. 

Warschauser v. Brooklyn Furniture Co., 159 App. Div. (Second 
Dep't.) 81. 

47. Defendant wins. The proceeding was public and judicial in the 
sense required by the libel laws. Any other rule would make it im- 
possible for the public to be properly informed as to the work of the 
courts. The fact that there was no proper warrant is immaterial. 

Lee v. Brooklyn U, P, Co., 209 N. Y. 245. 

48. There is an intestacy as to the $S,ooo. 'When the codicil modi- 
fied the will by providing for an additional legacy it modified and 
revoked the will to that extent. This revocation was consummated at 
the moment when the codicil was executed and after this ;*evocation 
the will could not be restored to its original form and tenor simply by 
the revocation of the codicil." 

Osburn v. Rochester Trust & S, D, Co,, 2og N. Y. 54. 

49. The $1,000 must be divided into 5 equal parts, to one of which 
J, B, B*s child and E's two children are each entitled. "The term 'issue' 
when used simpliciter is construed to mean all descendants, and fur- 
thermore, that such descendants take per capita; issue having ancestors 
alive entitled to share, sharing concurrently with such ancestors. This 
rule jrields to 'a faint glimpse of different intention."* See Matter of 
Farmers' Loan and Trust Co., 82 Misc. 330. 

Matter of Bauer dorf, yj Misc. (N. Y. Surr. Ct., 1912) 656. 

50. C and W are each entitled to $500 of the $1,000 as to which 
there is an intestacy. While it is true that W is a residuary legatee 
in a certain sense, nevertheless B showed an intention that this particu- 
lar $1,000 should not form a part of that residue. 

Mater of Bartholomew 82 Misc. (Schoharie Surr. Ct.) i. 

51. There is an intestacy as to the $16,000 mortgage. The sale clearly 
revoked the gift to E, but at the same time the testatrix evidenced an 
intention that J should not have the property . Cf. case where clause 
was "if anything remains, which is doubtful, tht residue shall go to 
my faithful servant B." 

Matter of Sinnott 82 Misc. (N. Y. Sur. Ct.) 219. 

52. Y has no rights. The gift to the children of H is a gift to a 
class and the members of the class would ordinarily be determined 
at the time of H's death, but the rule that the beneficiaries are to be 
determined as of the time for distribution applies, and since the time 
of distribution is X's death A, B and D take all. 

Matter of Atwater 82 Misc. (N. Y. Sur. Ct.) 130. 

53. The Guardian Trust Co. has the right to act as joint executor. 
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The appointment of the Morton Trust Co. vested in that company a 
right which the testator alone could divest, and as the merger trans- 
ferred all rights of any kind to the Guardian Trust Co. this right 
passed also. 
Matter of Bergdorf, 206 N. Y. 309. 

54. Y is entitled to receive notice and tender. The principle in- 
volved is that of equitable conversion which ordinarily takes place 
as of the date of the instrument, which would in this instance mean 
that X would receive the $10,000. When the right is a contingent 
one, however, the conversion does not take place until the happening 
of the contingency. "Upon this theory the heirs would take the land 
and enjoy it as land, . . . until the contingency became a certainty 
by the exercise of the option when they would take the purchase money 
instead of the land precisely as their ancestor would have had he 
survived until that time." 

Rockland-Rockport Lime Co, v. Leary, 203 N. Y. 469, 480. 
f lu/ ' /i l i fjiiH i i ii ij mj M l Y i § i » 

55. The original mortgagor is discharged of liability by the exten- 
sion agreement in spite of the clause quoted in the question. "While no 
strict and technical relation of principal and surety arose between the 
mortgagor and his grantee, an equity did arise which bears a very 
close resemblance to the equitable right of a surety, the terms of whose 
contract have been modified." 

Metzger v. Nova Realty Co., 160 App. Div. (First Dep't.) 394. 

56. The contract is valid. "Three conditions may arise in a business 
transaction between corporations having directors, one or more of 
whom are directors in both corporations: First, where the common 
director votes and his vote is necessary to make the contract, I am 
of opinion that such a contract is voidable. Second, where the common 
director votes and his vote is unnecessary to make the contract, I 
think the contract is valid if it is made to appear that it is one which 
ought to have been made and has been entered into in good faith. 
Third, where the common director does not vote or take part in the pro- 
ceedings, I think the contract is valid and binding." 

Globe Woolen Co. v. Utica Gas & Electric Co.^ 75 Misc. (Tr. Term, 
Oneida Co.) 539. 

57. F wins. His salary as a bookkeeper is within the terms of Sec- 
tion 57 of the Stock Corp. Law providing that stockholders shall be 
liable for debts due "kborers, servants or employees." Of course, this 
liability is in this case restricted to $100. 

Farnutn v. Harrison, 83 Misc. (App. Term.) 424. 

58. Yes. "When a woman about to marry pretends to be chaste and 
conceals from her prospective husband that she is then » pregnant by 
another man, the concealment is such a fr^ud as to justify the annul- 
ment of the marriage." » 

Fontana v. FontanJP^isc. (Sp. Term, N. Y. Co.). 

59. B is entitled to a right of dower in the premises. While she 
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ceased to be A's wife immediately upon the rendition of the decree of 
divorce, her dower right (which is subject to the laws of N. Y. since 
the property was there situated) could only be terminated or lost by a 
divorce dissolving the marriage for her misconduct. (Real Prop, Law, 
§ 196.) Note that where the husband obtained a decree in Illinois 
against the wife for desertion it was held that her dower right was not 
affected, (Van Cleaf v. Burns, 118 N. Y. 549) ; and if A's property 
had been acquired after B had obtained the divorce no dower right 
could have existed (Starbuck v. Starbuck, 173 N. Y. 503). 

Van Blaricum v. Larson, 205 N. Y. 355. 

60. C wins, (i) The statement that he was 21 does not work an 
estoppel as the rule of estoppel does not apply to infants when inducing 
the making of a contract, for reasons of public policy; and (ii) the 
payment made after C became of age does not constitute a ratification 
since the contract is not fully executed and the courts of this state 
have consistently held that, in the absence of further proof, such a pay- 
ment does not indicate an unequivocal intention to ratify. 

International Text-Book Co, v. Connelly, 206 N. Y. 188. 



•^1^ 






34 



' 



